Cct ober 1, 1993

The Honorable Cifford K Higa

Director

Departnent of Comrerce and Consuner Affairs
P. O. Box 3469

Honol ul u, Hawaii 96801

Attention: M. Noe Noe Tom
Li censi ng Adm ni strator

Dear M. Higa:

Re: Disclosure of Condom nium Associ ati on Registry

This is inreply to Ms. Noe Noe Tonis letter to the Ofice
of Information Practices ("OP") dated March 31, 1993, requesting
an advi sory opinion concerning the above-referenced natter.

| SSUE PRESENTED

Whet her the State of Hawaii's Real Estate Conm ssion
(" Comm ssion") must make a conputerized condom ni um associ ati on
registry ("conmputerized registry") available for public
i nspection and copying, under the UniformInformation Practices
Act (Modified), chapter 92F, Hawaii Revised Statutes ("U PA").

BRI EF _ANSWER

Yes. |In our opinion, the conputerized registry inits
current formnust be nmade avail able for public inspection and
copyi ng upon request, after individuals' addresses and tel ephone
nunbers have been segregated. In previous O P advisory opinions,
we found that the disclosure of an individual's honme address and
home tel ephone nunber woul d constitute a "clearly unwarranted
i nvasi on of personal privacy" under section 92F-13(1), Hawaii
Revi sed Statutes. W see no reason to depart fromthe concl usion
that individuals' privacy interest in their hone addresses and
home tel ephone nunbers outwei ghs the public interest in
di scl osure.
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The current conputerized registry contains the addresses and
t el ephone nunbers of individuals, some of which are residential
addresses and tel ephone nunbers. Because they are identified
only as "addresses" and "tel ephone nunbers,” it is not possible
to determi ne by exami ning the conputerized registry al one whet her
t hese addresses and tel ephone nunbers are the individuals'
"public" mailing addresses and tel ephone nunbers, or the
"residence" addresses and tel ephone nunbers, provided on the
Condom ni um Associ ati on Regi stration Applications
("Application"). Therefore, we conclude that the Comm ssion may
not make any of the addresses and tel ephone nunbers in the
conputerized registry avail able for public inspection and
copyi ng, because the disclosure of this information would
constitute a "clearly unwarranted invasi on of personal privacy."

FACTS

Section 514A-95.1, Hawaii Revised Statutes, requires each
condom ni um project having six or nore units to register annually
with the Comm ssion and to provide information such as "the nane,
busi ness address, and phone nunber of a designated contact person
for the association." Haw. Rev. Stat. [0514A-95.1 ( Supp. 1992).

The AP is informed that the Comm ssion devel oped the
Application formto inplenment section 514A-95.1, Hawaii Revi sed
Statutes. A copy of the Application formis attached as Exhibit
A.  The Application formseeks, anong other itens of information,
the "residence address” and the "residence tel ephone no." of the
presi dent of the board of directors and the association's contact
per son.

In Ms. Noe Noe Tomis letter to the OP dated March 31, 1993,
Ms. Tomexplains that "[t]he Comm ssion's staff uses information
fromthe application formto create a conputer database
registry.” The March 31, 1993 letter further states that the
"[a] ddresses are entered wi thout distinction whether it is a
public or residential address. |It's sinply shown as an
“address.'" Simlarly, the tel ephone nunbers, whether public or
residential, are shown in the registry nerely as "tel ephone
nunbers. "

DI SCUSSI ON

COVPUTERI ZED CONDOM NI UM ASSOCI ATI ON REA STRY | S A
GOVERNMENT RECORD

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or
closed by law." Haw. Rev. Stat. 092F-11(a) ( Supp. 1992). Under
the UPA the term" [g]overnnment record" nmeans information
mai nt ai ned by an agency in witten, auditory, visual, electronic,
or other physical form" Haw. Rev. Stat. U0O92F-3 ( Supp. 1992)

OP Op. Ltr. No. 93-16



The Honorable difford K H ga

Cctober 1, 1993

Page 3

(enphasi s added). Thus, the conputerized registry is a
"governnent record" subject to the U PA's disclosure provisions.

The Ul PA further provides that unless one of the exceptions
set forth in section 92F-13, Hawaii Revised Statutes, authorizes
an agency to w thhold access to governnent records, the records
must be nmade avail able for inspection and copyi ng upon request by
any person. See Haw. Rev. Stat. 092F-11(b) ( Supp. 1992). The
only one of the U PA s statutory exceptions to required agency
di scl osure that would arguably apply to sonme of the information
in the conputerized registry is set forth in section 92F- 13(1),
Hawai i Revised Statutes. Under section 92F-13(1), Hawaii Revised
St at utes, agencies nust not disclose information that, if
di scl osed, would constitute a "clearly unwarranted invasion of
personal privacy."

1. RESIDENTI AL ADDRESSES AND TELEPHONE NUMBERS PROTECTED FROM
DI SCLOSURE

In previous O P advisory opinions, we have found that an
agency's di sclosure of an individual's honme address and hone
t el ephone nunber woul d constitute a "clearly unwarranted invasion
of personal privacy" and, therefore, is protected fromdisclosure
under section 92F-13(1), Hawaii Revised Statutes. See, e.g., QP
Op. Ltr. No. 89-13 (Dec. 12, 1989); O P Op. Ltr. No. 89-16 (Dec.
27, 1989); AOP Op. Ltr. No. 90-14 (Mar. 30, 1990).

The "addresses"” in the conmputerized registry consist of a
m xture of the residential addresses and "public mailing
addresses"” of individuals, and nothing in the registry
differentiates the two types of addresses. Based on the
principles of the OP advisory opinions above referenced, we
believe that the Comm ssion's disclosure of the addresses and
t el ephone nunbers in the current conputerized registry, which
i ncl udes residential addresses and tel ephone nunbers, would
constitute a "clearly unwarranted invasion of personal privacy"
under the U PA. Consequently, the Comm ssion nust segregate the
addresses and tel ephone nunbers of individuals in the
conputerized registry, before making the conputerized registry
avai l abl e for public inspection and copyi ng.

I'11. EFFECT OF SECTI ON 514A-95.1, HAWAI I REVI SED STATUTES

The O P is infornmed that the Conmm ssion believes that
section 514A-95.1, Hawaii Revised Statutes, may nmake the
residential addresses of contact persons contained in the
registry public. Although section 514A-95.1, Hawaii Revi sed
Statutes, provides that the contact person's "nane, business
address, and phone nunber" shall be submtted to the Comm ssion
annual ly, it does not explicitly require that the information
submtted be nmade public. Further, in our review of chapter
514A, Hawaii Revised Statutes, known as the Condom nium Property
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Act, we did not find any provision that explicitly makes the
Applications public. Therefore, our conclusion that the U PA
prohi bits disclosure of the undifferentiated addresses and

t el ephone nunbers in the current conputerized registry is
unaffected by the provisions of section 514A-95.1, Hawaii Revi sed
St at ut es.

V. EFFECT OF O P OPINION LETTER NO. 92-18 (SEPT. 16, 1992)

Ms. Tomis letter to the OP dated March 31, 1993 states that
al t hough "a hard copy of the registry has never been released to
the public,"” the Conm ssion has been re-exam ning the issue of
public disclosure of the registry "in light of QP Cp hb 92-18

. ..and in light of inquiries it has been receiving." W do
not believe the principles set forth in that opinion are
applicable to the conputerized registry in its current form

In OP Opinion Letter No. 92-18 (Sept. 16, 1992), we found
t hat pesticide applicators who worked out of their honmes and who
listed their honme addresses as their business addresses on
applications for certification had a di mnished privacy interest
in their home addresses. |In contrast, in the facts before us,
one cannot discern which of the addresses in the conputerized
registry are used by contact persons as both their residential
and business, or "public," addresses. Because the conputerized
registry inits current formdoes not distinguish those addresses
that are purely residential fromthose that are business or used
for both residential and business purposes, the principles of QP
Qpinion Letter No. 92-18 (Sept. 16, 1992) do not apply, and the
addresses in the conputerized registry may not be publicly
di scl osed.

We enphasi ze that our discussion here is limted to the
addresses in the current conputerized registry, as distinguished
fromthe "public mailing" and "residence" addresses and tel ephone
nunbers as listed on the Applications. Wth respect to the
addresses and tel ephone nunbers on the Applications, in our
opi nion an individual would not have a significant privacy
interest in that individual's "public mailing address” or "public
t el ephone nunber,"” even if the public mailing address or public
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t el ephone nunber is also that individual's residential address or
residential tel ephone nunber, respectively."’

V. EFFECT OF NOTI CE ON APPLI CATI ON FORM

Additionally, we do not believe that the Application forms
statenent that "[t] he nanme and address of the contact person wll
becone public information"” changes our concl usion that the
regi stry addresses nust not be disclosed. The U PA provides that
each agency shall disclose "[a]ny government record, if the
requesting person has the prior witten consent of al
individuals to whomthe record refers.” Haw. Rev. Stat.
092F-12(b) (1) ( Supp. 1992). In our opinion, the "notice" does
not constitute the "prior witten consent"” of the contact person
to disclose that individual's residential address. |In fact,
based on our review of the application form it appears that the
contact person is not necessarily the sane individual who signs
the application form Additionally, it is not clear as to what
"address" the "notice" refers; that is, the "public mailing
address, " the "residence address,"” or both.

VI. EFFECT OF ASSURANCES OF CONFI DENTI ALI TY

Ms. Tomis March 31, 1993 letter to the OP states the
Comm ssion's concern that the U PA "may be violated if [the
registry] were provided to the public because (1) staff may have
informed registrants that residence addresses woul d renain
confidential (based on OP Op. No. 91-1),% and (2) the
application formmy give the inpression that residential
addresses would remain confidential." As above discussed, it is
the U PA itself that prohibits disclosure of the residential
addresses, and not the express or inplied representations of the
Conmi ssion staff or the application form?

VI1. COWPI LATI ON OF RECORDS

'See QP Op. Ltr. No. 91-1 (Feb. 15, 1991) (a "public record
address” provided on a nassage therapist |icense application nust
be nmade available for public inspection and copying).

’I'n QP pinion Letter No. 91-1 (Feb. 15, 1991), we found t hat
public disclosure of a licensee's hone address and hone tel ephone
nunber woul d constitute a clearly unwarranted invasion of persona
privacy.

W& note that the QP previously opined that an agency may not
validly make a prom se of confidentiality that would circunvent the
di sclosure requirenents of the UPA  See, e.g., AP . Ltr. No.
90-2 (Jan. 18, 1990); AP Op. Ltr. No. 90-39 (Dec. 31, 1990).
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Under the U PA, "an agency shall not be required to prepare
a conpilation or summary of its records,” "[u]nless the

information is readily retrievable in the formin which it is
requested." Haw. Rev. Stat. 092F-11(c) ( Supp. 1992). Thus, the
Commi ssion is not required by the U PA to conpile a new
conputerized registry that contains the nanmes and "public”
addresses and "public" tel ephone nunbers of the contact persons.
However, we note that a requester has the option of inspecting
and copying the records fromwhich the registry is derived, that
is the Applications. |If that option is chosen, the agency woul d
be required to review the Application fornms and segregate the
residential addresses and the residential tel ephone nunbers.

CONCLUSI ON

For the reasons stated above, we conclude that the addresses
and tel ephone nunbers as contained in the current conputerized
registry are protected from public disclosure under section 92F-
13(1), Hawaii Revised Statutes. Therefore, under the U PA, the
addresses and tel ephone nunbers nust be segregated fromthe
conputerized registry before it is nade avail able for public
i nspection and copyi ng.

Very truly yours,

M m K. Horiuch
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

MKH: sc
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